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I INTRODUCTION

1. High-speed broadband is an increasingly important gateway to jobs, health care,
education, information, and economic development. Access to high-speed broadband can create
economic opportunity, enabling entrepreneurs to create businesses, immediately reach customers
throughout the world, and revolutionize entire industries. Today, we propose and seek comment on a
number of actions designed to accelerate the deployment of next-generation networks and services by
removing barriers to infrastructure investment.

2. This Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment seeks
to better enable broadband providers to build, maintain, and upgrade their networks, which will lead to
more affordable and available Internet access and other broadband services for consumers and businesses
alike. Today’s actions propose to remove regulatory barriers to infrastructure investment at the federal,
state, and local level; suggest changes to speed the transition from copper networks and legacy services to
next-generation networks and services; and propose to reform Commission regulations that increase costs
and slow broadband deployment.

1I. NOTICE OF PROPOSED RULEMAKING
A. Pole Attachment Reforms

3. Pole attachments are a key input for many broadband deployment projects. Reforms
which reduce pole attachment costs and speed access to utility poles would remove significant barriers to
broadband infrastructure deployment and in turn increase broadband availability and competition in the
provision of high-speed services.

4. The Communications Act of 1934, as amended (Act), grants the Commission authority to
regulate attachments to utility-owned and -controlled poles, ducts, conduits, and rights-of-way
(collectively, poles).! Among other things, the Act authorizes the Commission to prescribe rules”
ensuring “just and reasonable” “rates, terms, and conditions” for pole attachments’ and
“nondiscriminatory access” to poles,’ rules defining pole attachment rates for attachers that are cable
television systems and telecommunications carriers,’ rules regarding the apportionment of make-ready®
costs between utilities and attachers,” and rules requiring all local exchange carriers (LECs) to “afford

147 U.S.C. § 224(b)(1).
247 U.S.C. § 224(b)(2).

3 Section 224(a)(4) of the Act defines a pole attachment as any attachment by a cable television system or provider
of telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by a utility. 47 U.S.C.
§ 224(a)(4). Accordingly, unless specified otherwise, we use the term “pole attachment” in this Notice to refer to
attachments not only to poles, but to ducts, conduits, and rights-of-way as well.

447 U.S.C. § 224().
247 US.C. § 224(d), (e).

6 “Make-ready” generally refers to the modification of poles or lines or the installation of certain equipment (e.g.,
guys and anchors) to accommodate additional facilities. Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket Nos. 96-98, 95-185, Order on Reconsideration, 14 FCC Rcd 18049,
18056 n.50 (1999).

747 U.S.C. § 224(h), (i).
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access to the poles, ducts, conduits, and rights-of-way of such carrier to competing providers of
telecommunications service . . . .”* The Act also allows states to reverse-preempt the Commission’s
regulations so long as they meet certain federal standards.’

5. We seek to exercise this authority to accelerate the deployment of next-generation
infrastructure so that consumers in all regions of the Nation can enjoy the benefits of high-speed Internet
access as well as additional competition.

1. Speeding Access to Poles

6. We seek comment on proposals to streamline and accelerate the Commission-established
timeline for processing pole attachment requests, which currently envisions up to a five-month process
(assuming all contemplated deadlines are met)." Several proposals to speed pole access allow
telecommunications and cable providers seeking to add equipment to a utility pole (a “new attacher”) to
adjust, on an expedited basis, the preexisting equipment of the utility and other providers already on that
pole (“existing attachers”). We emphasize at the outset that we are seeking to develop an approach that
balances the legitimate needs and interests of new attachers, existing attachers, utilities, and the public. In
particular, we recognize that speeding access to poles could raise meaningful concerns about safety and
protection of existing infrastructure. We intend to work toward an approach that facilitates new
attachments without creating undue risk of harm. We intend for the proposals below to be a starting point
that will stimulate refinements as we work toward potential adoption of a final pole attachment process.

a. Speeding the Current Commission Pole Attachment Timeline

7. We seek comment on potential reforms to the various steps of the Commission’s current
pole attachment timeline to facilitate timely access to poles. Access to poles, including the preparation of
poles for new attachments, must be timely in order to constitute just and reasonable access under Section
224 of the Act."' The Commission’s current four-stage timeline for wireline and wireless requests to
access the “communications space” on utility poles, adopted in 2011, provides for periods that do not
exceed: application review and engineering survey (45 days), cost estimate (14 days), attacher acceptance
(14 days), and make-ready (60-75 days)."* It also allows timeline modifications for wireless attachments
above the communications space and for large requests."

8. Application Review. We seek comment on whether we should require a utility to review
and make a decision on a completed pole attachment application within a timeframe shorter than the
current 45 days.'* Is 15 days a reasonable timeframe for utilities to act on a completed pole attachment
application? Is 30 days? We seek comment on, and examples of, current timelines for the consideration
of pole attachment applications, especially in states that regulate their own rates, terms, and conditions for
pole access. If we adopt a shorter timeline, we also seek comment on situations in which it might be

$47U.S.C. § 251(b)(4).

’ To date, twenty states and the District of Columbia have reverse-preempted Commission jurisdiction over the
rates, terms, and conditions of pole attachments in their states. States That Have Certified That They Regulate Pole
Attachments, WC Docket No. 10-101, Public Notice, 25 FCC Red 5541, 5542 (WCB 2010).

19 See 47 CFR § 1.1420.

" Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245,
GN Docket No. 09-51, Order and Further Notice of Proposed Rulemaking, 25 FCC Rcd 11864, 11873, para. 17
(2010).

' Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, Report and Order and
Order on Reconsideration, WC Docket No. 07-245, GN Docket No. 09-51, 26 FCC Red 5240, 5252, paras. 22-23
(2011) (2011 Pole Attachment Order).

47 CFR § 1.1420.
' See 47 CFR §§ 1.1403(b), 1.1420(c).
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reasonable for the utility’s review of a pole attachment application to extend beyond the new shortened
timeline.

9. In addition, we seek comment on retaining the existing Commission rule allowing
utilities 15 extra days to consider pole attachment applications in the case of large orders (i.e., up to the
lesser of 3,000 poles or five percent of the utility’s poles in a state).”” We also seek comment on capping,
at a total of 45 days, utility review of those pole attachment applications that are larger than the lesser of
3,000 poles or five percent of a utility’s poles in a state. We seek comment on possible alternatives by
which we may take into account large pole attachment orders. We seek comment regarding the expected
volume of pole attachment requests associated with the 5G rollouts of wireless carriers and whether the
extended timelines for larger pole attachment orders might help utilities process the large volume of
requests we anticipate will be associated with the 5G buildouts.

10. Survey, Cost Estimate, and Acceptance. We seek comment on whether the review period
for pole attachment applications should still include time for the utility to survey the poles for which
access has been requested.'® With regard to the estimate and acceptance steps of the current pole access
timeline, should we require a timeframe for these steps that is shorter than the current 28 days?'’ Would
it be reasonable to combine these steps into a condensed 14-day (or 10-day) period? Could we wrap these
two steps into the make-ready timeframe?'® Would it be reasonable to eliminate these two steps entirely?
If so, without the estimate and acceptance steps, then what alternatives should there be for requiring
utilities and new attachers to come to an agreement on make-ready costs?

11. Make-Ready. We also seek comment on approaches to shorten the make-ready work
timeframe. The Commission currently requires that utilities give existing attachers a period not to exceed
60 days after the make-ready notice is sent to complete work on their equipment in the communications
space of a pole."” In adopting a 60-day maximum period for existing attachers to complete make-ready
work, the 2011 Pole Attachment Order recommended as a “best practice” a make-ready period of 30 days
or less for small pole attachment requests and 45 days for medium-size requests.”® Should the
Commission adopt as requirements the “best practices” timeframes set forth in the 2011 Pole Attachment
Order? What other timeframes would be reasonable, recognizing the safety concerns and property
interests of existing attachers and utilities when conducting make-ready work on a pole? We seek
comment on any state experience with this phase of the make-ready process—how long is it taking
existing attachers to perform make-ready work in states that are not subject to Commission pole
attachment jurisdiction? Do existing attachers require the full make-ready periods to move their
attachments such that the total timeline for a new attacher exceeds the Commission’s existing pole
attachment timeline?”' Are there situations in which it is reasonable for existing attachers to go beyond
the current Commission timeframes to complete make-ready work? Further, are there ways that the
Commission can eliminate or significantly reduce the need for make-ready work? For example, what can
the Commission do to encourage utilities to proactively make room for future attachers by consolidating

' See 47 CFR § 1.1403(g).

1 See 47 CFR § 1.1403(c).

17 See 47 CFR § 1.1420(d).

'8 See 47 CFR § 1.1420(e).

147 CFR § 1.1420(e)(1)(ii).

22011 Pole Attachment Order, 26 FCC Red at 5258, para. 32.

2! See Letter from Austin C. Schlick, Director, Communications Law, Google Inc., to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 07-245, GN Docket No. 09-51, at 3-4 (filed July 19, 2016) (submitting that “[r]epetitive
climbs by multiple teams” unreasonably slow down the pole attachment process).

4
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existing attachments, reserving space on new poles for new attachers, and allowing the use of extension
arms to increase pole capacity?*

12. In addition, the Commission has adopted longer maximum periods for existing attachers
and utilities to complete make-ready work in the case of large pole attachment orders (an additional 45
days) and in the case of wireless attachments above the communications space (a total of up to 90 days
for such attachments or up to 135 days in the case of large wireless attachment orders).” We seek
comment on whether it is reasonable to retain these extended time periods for large pole attachment
orders and for wireless attachments above the communications space. We seek comment on reasonable
alternatives to these timelines, bearing in mind the safety concerns inherent in make-ready work above the
communications space on a pole and the manpower concerns of existing attachers and utilities when
having to perform make-ready on large numbers of poles in a condensed time period.

b. Alternative Pole Attachment Processes

13. We seek comment generally on possible alternatives to the Commission’s current pole
attachment process that might speed access to poles. We also seek comment on potential remedies,
penalties, and other ways to incent utilities, existing attachers, and new attachers to work together to
speed the pole attachment timeline. If the Commission were to adopt any of the revisions proposed below
or other revisions to our process, would Section 224 of the Act support such an approach? What other
statutory authority could the Commission rely on in adopting such changes? In considering the proposals
below for alternatives to the pole attachment timeline, we seek comment on the need to balance the
benefits of these alternatives against the safety and property concerns that are paramount to the pole
attachment process. For example, we seek comment on the extent to which any of the proposals may
violate the Fifth Amendment protections of utilities and existing attachers against the taking of their
property without just compensation.

14. Use of Utility-Approved Contractors to Perform Make-Ready Work. We seek comment
on whether the Commission should adopt rules that would allow new attachers to use utility-approved
contractors to perform “routine” make-ready work and also to perform “complex” make-ready work (i.e.,
make-ready work that reasonably would be expected to cause a customer outage) in situations where an
existing attacher fails to do so. Under the Commission’s current pole attachment timeline, utilities may
allow existing attachers up to 60 days to complete make-ready work on their equipment in the
communications space and utilities have the right to ask for an additional 15 days to complete the work
when the existing attacher fails to do so.”* Only after that period of up to 75 days has run, and neither the
existing attachers nor the utilities have met their deadlines, can new attachers begin to perform make-
ready work using utility-approved contractors. The timelines are even longer in cases of larger pole
attachment requests and for wireless make-ready work above the communications space on a pole.> We
seek comment on whether it would be reasonable to expand the use of utility-approved contractors to
perform make-ready work, especially earlier in the pole attachment process. Would it be reasonable to
eliminate the utility’s right to complete make-ready work in favor of a new attacher performing the make-
ready work after an existing attacher fails to meet its make-ready deadline?

15. We seek comment on balancing the benefits of allowing new attachers to use utility-
approved contractors to perform make-ready work against any drawbacks of allowing contractors that
may not be approved by existing attachers to move existing equipment on a pole. We urge commenters,
whenever possible, to provide quantifiable data or evidence supporting their position. We note that

2 See, e.g., Gigabit Communities, Technical Strategies for Facilitating Public or Private Broadband Construction
in Your Community, at 47-49, http://www.ctcnet.us/wp-content/uploads/2014/01/GigabitCommunities.pdf.

347 CFR § 1.1420(e)(2).
47 CFR § 1.1420(e)(1).
*> See 47 CFR §§ 1.1420(e)(2)(ii), 1.1420(g).
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AT&T, in its federal court challenge of Louisville, Kentucky’s pole attachment ordinance, argued that
utility-approved contractors “have on occasion moved AT&T’s network facilities, with less-than-
satisfactory results,” while Comcast argued in its federal court challenge to Nashville, Tennessee’s pole
attachment ordinance that third-party contractors “are significantly more likely to damage Comcast’s
equipment or interfere with its services.””® We seek comment on other safety and property concerns that
the Commission should account for in considering whether to allow an expanded role in the make-ready
process for utility-approved contractors. We also seek comment on liability safe harbors that would
protect the property and safety interests of existing attachers, utilities, and their customers when new
attachers use utility-approved contractors to perform make-ready work on poles and existing equipment
on the poles. For example, to ensure protections for existing attachers and utilities, would it be reasonable
to impose on new attachers requirements such as surety bonds, indemnifications for outages and damages,
and self-help remedies for utilities and existing attachers to fix problems caused by new attacher
contractors? Are there other safeguards that we can adopt to protect existing attachers, utilities, and their
customers in the event that the new attacher’s contractors err in the performance of make-ready work?

16. For make-ready work that would be considered “routine” in the communications space of
a pole, is it reasonable to allow a new attacher to use a utility-approved contractor to perform such work
after notice has been sent to existing attachers? Would it be reasonable to allow new attachers to use
utility-approved contractors to perform complex make-ready work as well? Also, because of the special
skills required to work on wireless attachments above the communications space on a pole,”’ we seek
comment on whether utilities should be required to keep a separate list of contractors authorized to
perform this specialized make-ready work.” Should utility-approved contractors that work for new
attachers be allowed to perform make-ready work on wireless attachments above the communications
space on a pole?

17. We also seek comment on the following proposals that address the safety and property
concerns of existing attachers and utilities:

e requiring all impacted attachers (new, existing, and utilities) to agree on a contractor or
contractors that the new attacher could use to perform make-ready work; and/or

e requiring that existing attachers (or their contractors) be given the reasonable opportunity
to observe the make-ready work being done on their existing equipment by the new
attachers’ contractors.

We seek comment on the benefits of these and other alternative proposals involving the use of utility-
approved contractors to perform make-ready work.

18. New Attachers Performing Make-Ready Work. We seek comment on whether we should
adopt rules to allow new attachers (using utility-approved contractors) to perform routine make-ready
work in lieu of the existing attacher performing such work.” Recognizing that existing attachers may

%6 See Plaintiff’s Reply in Support of its Motion for Summary Judgment, and Opposition to Defendants’ Cross-
Motion for Summary Judgment or for Alternative Relief at 19, BellSouth Telecommunications, LLC v.
Louisville/Jefferson Cty. Metro Gov'’t, No. 3:16cv00124 (W.D. Ky. Oct. 31, 2016); Complaint at 2, para. 3, Comcast
of Nashville I, LLC, v. Metro. Gov'’t of Nashville & Davidson Cty., Tenn., No. 3:16cv2794 (M.D. Tenn. Oct. 25,
2016).

12011 Pole Attachment Order, 26 FCC Red at 5276, para. 78.

*¥ Currently, utilities are required to make available and keep up-to-date a reasonably sufficient list of contractors
authorized to perform make-ready work in the communications space on a utility pole. 47 CFR § 1.1422(a).

¥ See, e.g., Nashville Ordinance No. BL2016-343, § 13.18.020 (A); Louisville Ordinance No. 0-427-15, §
116.72(D)(2).
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oppose such proposals,” we seek comment on alternatives that would address their safety and property
concerns, while still shortening the make-ready timeline. Allowing the new attacher to perform make-
ready work would save time over the current Commission timeline by permitting the new attacher to
initiate routine make-ready work after giving brief (or no) notice to existing attachers.”’ We recognize
that such a process would exclude existing attachers from the opportunity to perform routine make-ready
work and we seek comment on whether such an exclusion is reasonable. We note that in crafting the pole
attachment timeline adopted in 2011, the Commission sought to strike a balance between the goals of
promoting broadband infrastructure deployment by new attachers and safeguarding the reliability of
existing networks.”> We seek comment on the risks and drawbacks of any proposal that seeks to change
that balance by letting new attachers conduct routine make-ready work without allowing existing
attachers the opportunity to do so.

19. We also recognize that a number of carriers have raised concerns about allowing new
attachers to conduct routine make-ready work on equipment belonging to existing attachers. As AT&T
pointed out in its challenge to Louisville’s pole attachment ordinance, the movement and rearrangement
of communications facilities has public safety implications; we thus seek comment on AT&T’s claim that
the “service provider whose pre-existing facilities are at issue plainly is in the best position to determine
whether required make-ready work could be service-affecting or threaten the reliability of its network.”
Charter, in a separate challenge to Louisville’s ordinance, argues that allowing competitors to perform
make-ready work on its equipment could intentionally or unintentionally “damage or disrupt [Charter]’s
ability to serve its customers, creating an inaccurate perception in the market about [Charter]’s service
quality and harming its goodwill.”** We seek comment on Charter’s claim and whether make-ready
procedures that exclude existing attachers could lead to consumer misunderstandings in the event of
service disruptions that occur during make-ready work by other attachers. Should new attachers that
perform make-ready work be required to indemnify, defend, and hold harmless existing attachers for
damages or outages that occur as a result of make-ready work on their equipment?

20. Post Make-Ready Timeline. 1If existing attachers are not part of the make-ready process,
then we seek comment on an appropriate timeline for inspections and/or surveys by the existing attachers
after the completion of make-ready work. For example, Nashville, Tennessee’s pole attachment
ordinance allows for a 30-day timeline for the inspection and resolution of problems detected by existing
attachers to the make-ready work done on their equipment.”® Is 30 days enough time to detect and rectify
problems caused by improper make-ready work? Are there reasonable alternative time periods for
existing attachers to review make-ready work and fix any detected problems? For example, the
Louisville, Kentucky pole attachment ordinance allows for a 14-day inspection period.*® Further, is it

3 See infra para. 19 (objections of AT&T and Charter to the ability of new attachers to perform make-ready work on
existing equipment on a pole).

3 See, e.g., Nashville Ordinance No. BL2016-343, § 13.18.020 (A); Louisville Ordinance No. O-427-15, §
116.72(D)(2).

322011 Pole Attachment Order, 26 FCC Red at 5270, para. 61.

33 Plaintiff’s Reply in Support of its Motion for Summary Judgment, and Opposition to Defendants’ Cross-Motion
for Summary Judgment or for Alternative Relief at 19, BellSouth Telecommunications, LLC v. Louisville/Jefferson
Cty. Metro Gov’t, No. 3:16cv00124 (W.D. Ky. Oct. 31, 2016).

** Complaint at 3, Insight Kentucky Partners II, LP. v. Louisville/Jefferson Cty. Metro Gov’t, No. 3:16cv00124
(W.D. Ky. Oct. 31, 2016) (according to Charter, the Louisville ordinance improperly shifts responsibility for
negligent make-ready work from the new attacher (the entity performing the work) to Charter).

%> Nashville Ordinance No. BL2016-343, § 13.18.020 (D).
%% Louisville Ordinance No. 0-427-15, § 116.72(D)(2).
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reasonable to allow the existing attacher to elect to fix the defective make-ready work on its own (at the
new attacher’s expense) or to require the new attacher to fix the problems caused by its work?

21. One-Touch, Make-Ready. We seek comment on the potential benefits and drawbacks of
a pole attachment regime patterned on a “one-touch, make-ready” (OTMR) approach, which includes
several of the concepts discussed above as part of a larger pole attachment framework. Both Nashville,
Tennessee and Louisville, Kentucky have adopted pole attachment regimes that involve elements of an
OTMR policy.”” The Commission has noted that OTMR policies “seek to alleviate ‘a significant source
of costs and delay in building broadband networks’ by ‘lower[ing] the cost of the make-ready process and
speed[ing] it up.””** Would a new pole attachment timeline patterned on an OTMR approach help spur
positive decisions on broadband infrastructure deployment? According to the Fiber to the Home Council,
an OTMR approach “minimizes disruption in the public rights-of-way and protects public safety and
aesthetics” while also speeding broadband deployment.” We seek other assessments and analysis of the
benefits and drawbacks of an OTMR pole attachment process. Would some blend of an OTMR approach
coupled with the current Commission pole attachment timeline and protections help spur timely access to
poles?

22. Under the Nashville OTMR ordinance, the pole attachment process works as follows: (1)
a new attacher submits an attachment application to the utility and after approval of the application, the
new attacher notifies the utility of the need for make-ready work; (2) the new attacher then contracts with
a utility-approved contractor to perform all of the necessary make-ready work; (3) the new attacher gives
15 days’ prior written notice to existing attachers before initiating make-ready work; (4) within 30 days
after the completion of make-ready, the new attacher sends written notice of the make-ready work to
existing attachers; (5) upon receipt of such notice, the existing attachers may conduct a field inspection of
the make-ready work within 60 days; (6) if an existing attacher finds a problem with the make-ready
work, then it may notify the new attacher in writing (within the 60-day inspection window) and elect to
either fix the problem itself at the new attacher’s expense or instruct the new attacher to fix the issue; and
(7) if a new attachment involves “complex” make-ready work, then the new attacher must notify each
existing attacher of the make-ready work at least 30 days before commencement of the work in order to
allow the existing attachers the opportunity to rearrange their equipment to accommodate the new attacher
— if such work is not performed by the existing attachers within 30 days, then the new attacher can
perform the required make-ready work using utility-approved contractors.”” We seek detailed comment
on the benefits and drawbacks of this approach. Are there steps in the Nashville pole attachment process
where utilities, new attachers, and existing attachers could all benefit from streamlined access to poles,
especially as compared to the current Commission pole attachment timeline? Rather than adopting a

%7 See Nashville Ordinance No. BL2016-343, Title 13 of the Metropolitan Code, § 13.18 ef seq.; Louisville
Ordinance No. 0-427-15, Series 2015, Chapter 116 of the Louisville Metro Code, §§ 116.70(J), 116.72(D). We
note that both the Nashville and Louisville OTMR ordinances currently are being challenged by existing attachers in
separate cases in federal district court. See BellSouth Telecommunications, LLC v. Metro. Gov'’t of Nashville&
Davidson Cty., Tenn., No. 3:16cv2794 (M.D. Tenn. 2016), consolidated with Comcast of Nashville I, LLC, v. Metro.
Gov'’t of Nashville & Davidson Cty, Tenn., No. 3:16cv2794 (M.D. Tenn. 2016); BellSouth Telecommunications,
LLC v. Louisville/Jefferson Cty. Metro Gov’t, No. 3:16cv00124 (W.D. Ky. 2016), consolidated with Insight
Kentucky Partners II, L.P. v. Louisville/Jefferson Cty. Metro Gov’t, No. 3:16cv00124 (W.D. Ky. 2016).

3% Federal Communications Commission, Connecting America: The National Broadband Plan at 111,
Recommendation 6.2 (2010), https://www.fcc.gov/general/national-broadband-plan.

% Fiber to the Home Council, Role of State and Local Governments in Simplifying the Make-Ready Process for Pole
Attachments, at 2 (Nov. 2015),
http://www.ct.gov/broadband/lib/broadband/ctgig_project/attachment ¢ fith council _makereadywhitepaper25octo

ber2015.pdf.
0 Nashville Ordinance No. BL2016-343, § 13.18.020.
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wholesale OTMR approach to the pole attachment process, are there individual OTMR elements that
could form the basis of a more preferable timeline than what currently exists in the Commission’s rules?

23. The Louisville OTMR ordinance differs from the one in Nashville in that it does not
require new attachers to send pre-make-ready notices to existing attachers for routine requests, it shortens
the timeline for the post-make-ready field inspection for routine make-ready work from 60 days to 14
days, it requires existing attachers to notify the new attacher of any problems (and the election of how to
fix those problems) within 7 days after the field inspection, and it requires new attachers to correct any
problems within 30 days of the notice.”’ We seek comment on the alternatives advanced in the Louisville
OTMR ordinance and whether the Commission should incorporate any or all of these concepts into a new
pole attachment regime. Does the Louisville ordinance better balance the concerns of existing attachers
and utilities than the Nashville approach?

24. In addition, CPS Energy, a utility based in San Antonio, Texas, has implemented an
OTMR approach for access to its poles.*” Under the CPS Energy policy, the timeline for the pole
attachment process is as follows: (1) 21 days for CPS Energy to review completed pole attachment
applications (with a unilateral option for an additional 7 days), survey affected poles, and produce a
make-ready cost estimate; (2) 21 days for the new attacher to approve the make-ready cost estimate and
provide payment; (3) CPS Energy notice to existing attachers of impending make-ready work; (4) 60 days
for CPS Energy to complete any required make-ready work in the electrical space, and 90 days for the
new attacher to complete all other routine make-ready work at its expense using contractors approved by
CPS Energy (with option to request additional 30 days); (5) new attachers must give 3 days’ notice to
existing attachers of impending make-ready work and must specify whether the work is complex, such
that it “poses a risk of disconnection or interruption of service to a Critical Communications Facility”;*
(6) 15 days’ notice from new attachers to affected existing attachers after completion of make-ready
work; (7) 15 days for existing attachers to inspect make-ready work on their equipment; and (8) 15 days
for new attachers to fix any problems after notice from existing attachers. We seek comment on this
approach, which varies from the ordinances adopted in Nashville and Louisville, especially in terms of
the timing of the various pole attachment stages and the ability of new attachers to perform complex
make-ready work themselves. What are the benefits and drawbacks of the process adopted by CPS
Energy? Is it significant that this process is a utility-adopted approach as opposed to a government-
adopted approach? What can the Commission do to encourage other utilities to adopt pole attachment
policies like the one instituted by CPS Energy?

25. Other Pole Attachment Process Proposals. Another pole attachment proposal, advanced
by members of the Nashville City Council who opposed the OTMR ordinance, is styled “right-touch,
make-ready” (RTMR), and it would provide a utility 30 days in which to review a pole attachment
application, then provide existing attachers 45 days to complete make-ready work.* Existing attachers
failing to meet the 45-day deadline would be charged $500 per pole per month until required make-ready
work is completed. We seek comment on the reasonableness of this approach. What are the advantages
and drawbacks of a RTMR approach as opposed to an OTMR approach? Could elements of both

! See Louisville Ordinance No. 0-427-15, § 116.72(D)(2).

2 See CPS Energy, Pole Attachment Standards, at 55-69 (issued May 6, 2016),
https://www.cpsenergy.com/content/dam/corporate/en/Documents/Pole Attachments/Pole%20Attachment%20Standa

rds.pdf.
® Id. at 68, para. 5(g). Any complex make-ready work must be completed by the new attacher within 30 days after
notice is provided to affected existing attachers. /d. at 69, para. 6.

# See Jamie McGee, Google Fiber plan faces new hurdles, The Tennessean (Sep. 14, 2016),
http://www.tennessean.com/story/money/2016/09/14/google-fiber-plan-faces-new-hurdles/90368764/; Nashville
Resolution No. RS2016-380, sponsored by Nashville City Councilwoman Sheri Weiner (Sep. 20, 2016),
http://www.nashville.gov/mc/resolutions/term_2015_2019/rs2016_380.htm.
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approaches be blended together to form a better alternative to the Commission’s current pole attachment
timeline? Would the $500 per pole per month charge be enough of an incentive to encourage existing
attachers to complete make-ready work by the 45-day deadline? Would it be reasonable to include in a
RTMR approach the ability of new attachers (or the utility) to perform make-ready work at the expense of
existing attachers who fail to meet the 45-day deadline?

26. As another way to incent accelerated make-ready timelines, could there be a standard
“bonus” payment or multiplier applied to the make-ready reimbursements sought by existing attachers
from new attachers if the overall timelines are met? By basing such incentive payments on the overall
timeline being achieved by existing attachers, does this create effective incentives for parties to
collaborate and find opportunities for efficiency? For instance, might multiple existing attachers agree to
use the same make-ready contractor so they all can reap the reward of the incentive payments? While
such incentives could theoretically be arranged through private contracting, would using this as the
default system benefit smaller, new attachers who may find complicated negotiations a challenge?

27. Making more information publicly available regarding the rates, location, and availability
of poles also could lead to faster pole attachment timelines. We seek comment on the types of pole
attachment data resources currently available. Are there ways the Commission could incentivize utilities
to establish online databases, maps, or other public information sources regarding pole rates, locations,
and availability? To what extent are utilities or other entities already aggregating pole information online,
either for internal tracking purposes or externally for potential or existing attachers? What pole-related
information other than rates, location, and availability could utilities make publicly available (e.g.,
number of existing attachers, physical condition, available communications space, the status of make-
ready work, status of pole engineering surveys)? Should similar information also be made publicly
available for ducts, conduits, and rights-of-way? We recognize that increasing transparency of cost
information could lead to more efficient pole attachment negotiations. What steps should the
Commission take to facilitate access to information regarding pole attachment rates and costs from pole
owners subject to Section 224? For instance, should pole owners be required to make pole attachment
rates publicly available online? What are the benefits and drawbacks of making pole attachment rate
information publicly available? Could the Commission facilitate the creation of a centralized
clearinghouse of pole attachment rate information, and if so how?

28. We seek comment on these proposals and any others (or combinations thereof) that could
help speed the pole attachment process, yet still address the safety and property concerns of existing
attachers and utilities. Might there be “hybrid” approaches that incent parties to expeditiously complete
the make-ready process when private negotiations fail within a given time period? For instance, if
utilities, existing attachers, and new attachers cannot agree on make-ready plans within 15 days, could the
following arrangement be used: first, the new attacher would select a “default” contractor (approved by
the utility); second, the existing attachers would be able to accept the default contractor or do the make-
ready work themselves (and be reimbursed by the new attacher) within a specified timeframe with
penalties for failure to meet the make-ready deadline? If having a single default contractor do all the
work at once will speed deployment, are there ways within this framework to incent existing attachers to
allow the new attacher to use the default contractor? For instance, might existing attachers choosing to do
make-ready work themselves be limited in the amount they charge for the work? Could such a limit be
set as a proportional split among existing attachers that is based on the total make-ready costs that the new
attacher would have incurred under an OTMR approach? Would such incentives encourage existing
attachers to choose the default contractor in situations where they have little concern about harm to their
equipment but still allow them to do the work themselves when they have concerns?

29. We seek discussions of the relative merits and drawbacks of these pole attachment
approaches or combinations thereof. For example, would an OTMR approach (or some variant thereof)
benefit consumers through increased efficiencies that could lower the costs of deployment? Is there any
evidence to show how much less pole attachment costs are if using an OTMR approach as compared with
the Commission’s current pole attachment timeline? How should we balance the benefits to society from
greater speed of deployment and cost savings versus the need to ensure that safety and property concerns
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are not compromised?

30. We also recognize that some broadband providers encounter difficulties in accessing
poles, ducts, conduits, and rights-of-way owned by entities that are not subject to Section 224 of the
Communications Act, such as municipalities, electric cooperatives, and railroads.”” We seek comment on
actions that the Commission might be able to undertake to speed deployment of next generation networks
by facilitating access to infrastructure owned by entities not subject to Section 224. How can the
Commission encourage or facilitate access to information about pole attachment rates and costs with
respect to these entities, and what are the benefits and drawbacks of these potential steps? Would
increased transparency regarding pole attachment rates and costs for Commission-regulated pole owners,
discussed above, benefit potential attachers to non-Commission-regulated poles by providing data that
would be useful in contractual negotiations? If so, would this facilitate broadband deployment?

31. Access to Conduit. We seek comment on ways to make the process of gaining access
specifically to utility conduit more transparent. We ask whether there are existing online databases or
other publicly-available resources to aid telecommunications and cable providers in determining where
available conduit exists. Do utilities or municipalities have readily available information on the location
and cost of access to conduit? Are there “best practices” that utilities or municipalities have established
that make it easier for providers to obtain crucial information on conduit access? We seek comment on
whether any local or state jurisdictions have policies on making conduit information more transparent and
widely available, especially with regard to alerting the public and providers about the timing and location
of conduit trenches being dug by utilities.

2. Re-examining Rates for Make-Ready Work and Pole Attachments
a. Reasonableness of “Make-Ready” Costs

32. We seek comment on proposals to reduce make-ready costs and to make such costs more
transparent. In general, make-ready charges must be just and reasonable under Section 224(b)(1) of the
Act.* Currently, however, make-ready fees are not subject to any mandatory rate formula set by the
Commission. We seek comment on whether the make-ready costs being charged today are just and
reasonable, and whether such costs represent a barrier to broadband infrastructure deployment. Further,
we seek comment on ways to encourage utilities, existing attachers, and new attachers to resolve more
make-ready pole attachment cost and responsibility issues through private negotiations.

33. Requiring Utilities to Make Available Schedules of Common Make-Ready Charges. We
seek comment on whether we should require utilities to provide potential new attachers with a schedule of
common make-ready charges to create greater transparency for make-ready costs. To what extent does
the availability of schedules of common make-ready charges help facilitate broadband infrastructure
deployment? INCOMPAS suggests that the Commission should revisit its 2011 decision refraining from
requiring utilities to provide schedules of common make-ready charges upon request.’” According to
INCOMPAS, “make ready charges are not predictable or verifiable in many cases, making it difficult for
competitors to plan their builds and accurately predict construction.”*® We seek comment on the benefits
and any potential burdens associated with requiring utilities to provide schedules of make-ready charges.

4 See Letter from Thomas Cohen, Counsel for the American Cable Association, to Marlene H. Dortch, Secretary,
FCC, WT Docket No. 16-421, et al., at 3-4 (filed April 3, 2017). ACA members also submit that there are instances
where accessing infrastructure owned by municipalities, electric cooperatives, and railroads is cost prohibitive due
to the pole attachment rates charged. See id.

47 U.S.C. § 224(b)(1).

47 See Letter from Chip Pickering, CEO, INCOMPAS, to Ajit Pai, Chairman, FCC, WT Docket No. 16-138 et al., at
3 (filed Feb. 3, 2017) (INCOMPAS Ex Parte Letter).

BId.
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34. Further, we seek comment on whether and how schedules of common make-ready
charges are made available, used, and implemented by both utilities and potential new attachers today. In
the 2011 Pole Attachment Order, the Commission received evidence from utilities that many already
make information about common make-ready charges available on request.*’ Is that practice still
prevalent today and, if so, what methods are most frequently used to provide such schedules (e.g.,
websites, paper schedules, telephonically)? We also seek comment on which make-ready jobs and
charges are the most common, and thus most easily included in a generalized schedule of charges. In
addition, we seek comment on any comparable state requirements that require utilities to publish or make
available schedules of common make-ready charges. We also seek comment on whether there are other
mechanisms currently in use, such as standardized contract terms, that provide the necessary information
and transparency to the make-ready process.

35. Reducing Make-Ready Charges. We seek comment on reasonable ways to limit the
make-ready fees charged by utilities to new attachers. Would it provide certainty to the make-ready
process if the Commission adopted a rule limiting make-ready fees imposed on new attachers to the actual
costs incurred to accommodate a new attachment? As part of the pole attachment complaint process, the
Commission has held that utilities “are entitled to recover their costs from attachers for reasonable make-
ready work necessitated by requests for attachment. Ultilities are not entitled to collect money from
attachers for unnecessary, duplicative, or defective make-ready work.”® Would codifying the holding
that new attachers are responsible only for the cost of make-ready work made necessary because of their
attachments help to ensure that make-ready costs are just and reasonable?

36. We also seek comment on other alternatives for reducing make-ready costs. For
example, would it be reasonable to allow utilities to set a standard charge per pole that a new attacher may
choose in lieu of a cost-allocated charge? Should the choice belong to the utility or the new attacher?
Would a per-pole charge of, for example, $300, $400, or $500 permit utilities to recover their reasonable
make-ready costs and provide new attachers with an affordable alternative to negotiating with the utility
over the applicable costs to be included in make-ready charges? We seek comment on the viability of
such an approach. We also ask whether it would be reasonable to require utilities to reimburse new
attachers for make-ready costs for improvements that subsequently benefit the utility (e.g., the
modification allows utilities to use additional space on a pole for its own uses or creates a vehicle for the
utility to receive additional revenues from subsequent attachers). If so, then how would the new attachers
and utilities manage that process? We seek comment on the potential tradeoffs of such an approach,
which may help to keep make-ready costs low for new attachers, but also pose new challenges for utilities
and new attachers to administer. We note that pursuant to Section 1.1416(b) of the Commission’s rules,
attachers who directly benefit from a new pole or attachment already are required to proportionately share
in the costs of that pole or attachment.”’ In adopting this requirement, the Commission “intended to
ensure that new entrants, especially small entities with limited resources, bear only their proportionate
costs and are not forced to subsidize their later-entering competitors.”* Should we interpret (or modify)
this rule to apply to utilities when make-ready improvements subsequently benefit the utility?

Conversely, we seek comment on whether requiring utilities to pass a percentage of additional attachment
benefits back to parties with existing attachments would result in a disincentive to add new competitors to

%2011 Pole Attachment Order, 26 FCC Red at 5279, para. 86 & n.252.

50 Knology, Inc. v. Georgia Power Co., Memorandum Opinion and Order, 18 FCC Rcd 24615, 24625, para. 26
(2003); see also Kansas City Cable Partners d/b/a Time Warner Cable of Kansas City v. Kansas City Power &
Light Co., Consolidated Order, 14 FCC Red 11599 (Cable Serv. Bur. 1999).

147 CFR § 1.1416(b); Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
Report and Order, CC Docket Nos. 96-98, 95-185, 11 FCC Red 15499, 16097, para. 1214 (1996) (1996 Local
Competition Order). The proportionate share of the costs attributable to the subsequent attacher are reduced to take
into account depreciation to the pole that occurs after the modification. /d.

521996 Local Competition Order, 11 FCC Red at 16097, para. 1214.
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modified poles.

37. We also seek comment on whether the Commission’s complaint process provides a
sufficient mechanism by which to ensure that make-ready costs are just and reasonable. Commenters
arguing that the Commission’s complaint process is not a sufficient limitation on make-ready costs should
propose specific alternatives to ensure the reasonableness of make-ready charges and explain why the
benefits of such alternatives would outweigh the burdens of a new Commission-imposed mandate for
make-ready charges. Are there state regulatory approaches or alternatives governing the reasonableness
of make-ready charges that the Commission should consider implementing?

b. Excluding Capital Expenses from Pole Attachment Rates

38. Capital Expenses Recovered via Make-Ready Fees. We propose to codify a rule that
excludes capital costs that utilities already recover via make-ready fees from pole attachment rates.
Almost forty years ago, the Commission found that “where a utility has been directly reimbursed by a
[cable television] operator for non-recurring costs, including plant, such costs must be subtracted from the
utility’s corresponding pole line capital account to insure that [cable television] operators are not charged
twice for the same costs.” Since that time, the Commission has made clear that “[m]ake-ready costs are
non-recurring costs for which the utility is directly compensated and as such are excluded from expenses
used in the rate calculation.”™ As such, “if a utility is required to replace a pole in order to provide space
for an attacher [and] the attacher pays the full cost of the replacement pole,” the capital expenses
associated with the installation of those poles should be wholly excluded from pole attachment rates for
all attachers. Nonetheless, it appears that not all attachers benefit from lower rates in these circumstances,
in part because our rules do not explicitly require utilities to exclude already-reimbursed capital costs
from their pole attachment rates. We seek comment on how utilities recalculate rates when make-ready
pays for a new pole, what rate reductions pole attachers have experienced when poles are replaced
through the make-ready process, and whether attachers have experienced the inclusion of already-
reimbursed capital costs in their pole attachment rates. We similarly seek comment on how utilities treat
capital expenses associated with their own make-ready work. When utilities replace poles to
accommodate their own needs or to create additional electrical space, do they appropriately treat
associated capital expenses as make-ready work that is wholly excluded from pole attachment rates?
How do existing attachers know when new attachers or the utility have fully paid the capital expenses as
make-ready costs so that those expenses should be wholly excluded from rates going forward?

39. We seek comment on whether amending Section 1.1409(c) of our rules to exclude capital
expenses already recovered via make-ready fees from “actual capital costs” is sufficient to ensure no
double recovery occurs by utilities.”® We seek comment on whether any other changes to the
Commission’s rules are necessary and reasonable to provide certainty to attachers and utilities about the
treatment of pole capital costs that already have been recovered via make-ready.

40. Capital Costs Not Otherwise Recovered Via Make-Ready Fees. We seek comment on
whether we should exclude capital costs that are not otherwise recoverable through make-ready fees from

33 See Adoption of Rules for the Regulation of Cable Television Pole Attachments, CC Docket No. 78-144, Second
Report and Order, 72 FCC 2d 59, 72, para. 27 (1979); Florida Cable Telecom. Assn., Inc. et al. v. Gulf Power Co.,
EB Docket No. 04-381, Decision, 26 FCC Recd 6452, 6455-56, para. 9 (2011).

> Amendment of Rules and Policies Governing Pole Attachments, CS Docket No. 97-98, Report and Order, 15 FCC
Red 6453, 6472-73, para. 28 (2000); Amendment of Commission’s Rules and Policies Governing Pole Attachments;
Implementation of Section 703(E) of the Telecommunications Act of 1996, CS Docket Nos. 97-98, 97-151,
Consolidated Partial Order on Reconsideration, 16 FCC Red 12103, 12118, n.120 (2001) (Pole Attachment Fees
Recon Order).

> Pole Attachment Fees Recon Order, 16 FCC Red at 12118, para. 24.
47 CFR §§ 1.1409(c), (e).
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the upper-bound cable and telecommunications pole attachment rates. In setting those rates, the
Commission previously found it appropriate to allow utilities to include in the rates some contribution to
capital costs aside from those recovered through make-ready fees.”’ In revisiting this issue, we seek
comment on the extent to which the capital costs of a pole, other than those paid through make-ready fees,
are caused by attachers other than the utility (especially when there is space already available on the
pole). If none or only a small fraction of the capital costs, other than those paid for through make-ready
fees, are caused by attachers other than the utility, would this justify the complete exclusion of these
capital costs from the pole attachment rate? To what extent would the exclusion of such capital costs
further reduce pole attachment rates? To what extent would the exclusion of these particular capital costs
from the rate formulas burden the ratepayers of electric utilities? What policy justifies charging pole
attachers, whose costs of deployment may determine the scope of their investment in infrastructure,
anything more than the incremental costs of attachment to utilities?

41. We note that although the rate formula for operators “solely” providing cable service sets
an upper bound explicitly tied to “actual capital costs,” the rate formula for telecommunications carriers is
tied only to “costs.”® The Commission has previously interpreted the term “cost” in the latter formula to
exclude at least some capital costs.” Should we revisit this interpretation and interpret the term “cost” in
the telecommunications pole attachment formula to exclude all capital costs? Would doing so avoid the
awkward interpretation contained in our present rules that defines the term “cost” in two separate
different ways at the same time?

42, Similarly, we note that our more general authority over pole attachments only requires
that rates be “just and reasonable.”® We seeck comment on the appropriate rate for commingled services,
including when a cable operator or a telecommunications carrier offers information services as well as
cable or telecommunications services over a single attachment.®’ Should we set that rate for commingled
services based on the upper bound of the cable rate formula, the telecommunications rate formula, or
some third option? Should we exclude capital costs from the rate formula we use to determine the
commingled services rate? The cable rate formula also sets a lower bound of “the additional costs of
providing pole attachments.” How would that differ from any of the rates discussed heretofore? Should
we set the commingled services rate equal to the lower bound of the cable rate formula?

43. We seek comment on what specific amendments we should consider to Section 1.1409 of
our rules to effectuate any changes.
c. Pole Attachment Rates for Incumbent LECs

44, In the 2011 Pole Attachment Order, the Commission declined to adopt a pole attachment
rate formula for incumbent LECs, opting instead to evaluate incumbent LEC complaints on a case-by-
case basis to determine whether the rates, terms, and conditions imposed on incumbent LEC pole
attachments are consistent with Section 224(b) of the Act.”> The Commission held that it is “appropriate
to use the rate of the comparable attacher as the just and reasonable rate for purposes of section 224(b)”

72011 Pole Attachment Order, 26 FCC Red at 5304, para. 149.
% Compare 47 U.S.C. § 224(d) with 47 U.S.C. § 224(e).

% Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245,
GN Docket No. 09-51, Order on Reconsideration, 30 FCC Red 13731, 13742, para. 37 (2015).

047 U.S.C. § 224(b)(1).

81 Cf. National Cable & Telecommunications Ass’'n v. Gulf Power Co., 534 U.S. 327, 339 (2002) (“Congress may
well have chosen to define a ‘just and reasonable’ rate for pure cable television service, yet declined to produce a
prospective formula for commingled cable service. The latter might be expected to evolve in directions Congress
knew it could not anticipate.”).

822011 Pole Attachment Order, 26 FCC Red at 5238, para. 203; id. at 5334, para. 214.
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when an incumbent LEC enters into a new agreement with a utility and can demonstrate “that it is
obtaining pole attachments on terms and conditions that leave them comparably situated to
telecommunications carriers or cable operators.”® Conversely, when the incumbent LEC attacher cannot
make such a demonstration, the Commission found that a higher rate based on the Commission’s pre-
2011 telecommunications rate formula should serve as a “reference point” for evaluating whether pole
attachment rates charged to incumbent LECs are just and reasonable.®* In the years since adoption, this
formulation has led to repeated disputes between incumbent LECs and utilities over appropriate pole
attachment rates.

45. To end this controversy, we propose that the “just and reasonable rate” under Section
224(b) for incumbent LEC attachers should presumptively be the same rate paid by other
telecommunications attachers, i.e., a rate calculated using the most recent telecommunications rate
formula. Under this approach, the incumbent LEC would no longer be required to demonstrate it is
“comparably situated” to a telecommunications provider or a cable operator; instead the incumbent LEC
would receive the telecommunications rate unless the utility pole owner can demonstrate with clear and
convincing evidence that the benefits to the incumbent LEC far outstrip the benefits accorded to other
pole attachers. We seek comment on this proposal. What demonstration should be sufficient to show that
an incumbent LEC attacher should not be entitled to the telecommunications rate formula? For instance,
should an incumbent LEC have to own a majority of poles in a joint ownership network? Should an
incumbent LEC have to have special access to modify a utility’s poles without prior notification? How
should the relative rates charged to the utility and the incumbent LEC factor into the analysis? If an
incumbent LEC has attachments on utility poles pursuant to the terms of a joint use agreement, should the
incumbent LEC entitlement to the telecommunications rate be conditioned on making commensurate
reductions in the rates charged to the utility for attaching to the incumbent LEC’s poles? We also seek
comment on the rate that should apply to incumbent LECs in the event the utility owner can demonstrate
the telecommunications rate should not apply. In these instances, should the Commission use the pre-
2011 telecommunications rate formula? We also seek comment on an alternative pole attachment rate
formula approaches for incumbent LECs. Commenters supporting alternative approaches should provide
specific inputs and methodology that could be used in such a formula.

46. Given that the Commission based its decision in the 2011 Pole Attachment Order to
refrain from establishing pole attachment rates for incumbent LECs in part on the high levels of
incumbent LEC pole ownership, we seek comment on the relative levels of pole ownership between
utilities, incumbent LECs, and other industry participants. If pole ownership levels have changed, what
bearing should that have on the rates charge to incumbent LECs?

3. Pole Attachment “Shot Clock” For Pole Attachment Complaints

47. Establishing a 180-Day Shot Clock. We propose to establish a 180-day “shot clock” for
Enforcement Bureau resolution of pole access complaints filed under Section 1.1409 of our rules.” We
seek comment on this proposal. The 2011 Pole Attachment Order noted that “a number of commenters
expressed concern about the length of time it takes for the Commission to resolve pole attachment
complaints,” but the Commission determined that the record at the time did not warrant the creation of
new pole attachment complaint rules.”® We now seek comment on whether we should revisit that earlier

8 Id. at 5336, para. 217.
5 Id. at 5337, para. 218.

%47 CFR § 1.1409. A “pole access complaint” is a complaint that alleges a complete denial of access to utility
poles. This term does not encompass a complaint alleging that unreasonable rates, terms, or conditions that the
utility demands as a condition of attachment (e.g., adherence to certain engineering standards) amounts to a denial of
pole access.

% 2011 Pole Attachment Order, 26 FCC Red at 5286, para. 102 & nn.317-18.
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conclusion by creating a shot clock and whether 180 days is a reasonable timeframe for the Enforcement
Bureau to resolve pole access complaints. We note that under Section 224(¢)(3)(B) of the Act, a state that
has asserted jurisdiction over the rates, terms, and conditions of pole attachments could lose the ability to
resolve a pole attachment complaint if it does not take final action within 180 days after the complaint is
filed with the state.”” Should this statutory time period for state resolution of a pole attachment complaint
inform our consideration as to what constitutes a reasonable timeframe for Enforcement Bureau
consideration of a pole attachment complaint? We additionally seek alternatives to the 180-day time
period. For example, are there shorter state timelines for the resolution of pole attachment complaints?
Would 150 days, 120 days, 90 days, or an even shorter timeframe be reasonable for the Enforcement
Bureau to resolve a pole access complaint? What would be the benefits and drawbacks for a shorter
timeframe for resolution of pole access complaints? Also, we seek comment regarding whether the
current length of Enforcement Bureau consideration of pole access complaints has burdened broadband
infrastructure deployment. How, if at all, would a shot clock (whether it be 180 days or some different
time period) affect new attacher decisions to deploy broadband infrastructure? We seek comment on the
ramifications of the Enforcement Bureau exceeding the shot clock and on reasonable consequences for
the Enforcement Bureau exceeding the clock.

48. Starting the Shot Clock at the Time a Complaint Is Filed. We seek comment on when to
start the proposed 180-day shot clock. We propose starting the shot clock at the time the pole access
complaint is filed, as is the case for state complaints under Section 224(c)(3)(B) of the Act,”® and we seek
comment on this proposal. We also seek comment on alternatives that would start the shot clock later in
the process, such as when a reply is filed by the complainant pursuant to Section 1.1407(a) of our rules”
or, if discovery is requested, when discovery is complete. Starting the clock at these later junctures would
allow the Enforcement Bureau sufficient time to review the relevant issues involved in a pole access
complaint and would not disadvantage the timing of the Enforcement Bureau’s review if the pleading
cycle or discovery takes longer than expected. Are there instructive alternative starting points adopted by
states for the initiation of their pole attachment complaint proceedings? If the shot clock does not start
until sometime after a pole access complaint is filed, would it make sense to institute a shot clock that is
shorter than 180 days?

49. Pausing the Shot Clock. We seek comment on whether the Enforcement Bureau should
be able to pause the proposed shot clock for a reasonable time in situations where actions outside the
Enforcement Bureau’s control are responsible for delaying its review of a pole access complaint. In the
transactions context, the reviewing Bureau pauses the shot clock when the parties need additional time to
provide key information requested by the Bureau.”” We propose to allow the Enforcement Bureau the
discretion to pause the shot clock in that situation, as well as when the parties decide to pursue informal
dispute resolution or request a delay to pursue settlement discussions after a pole access complaint is
filed. We ask whether these are valid reasons to pause the shot clock, and we seek comment on objective
criteria for the Enforcement Bureau to use in deciding whether such situations are significant enough to
warrant a pause in the shot clock. We also seek comment on when the Enforcement Bureau should
resume the shot clock. Are there objective criteria that the Enforcement Bureau could use to judge the

747 U.S.C. § 224(c)(3)(B)(i). A state also could lose jurisdiction over a pole attachment complaint if it fails to take
final action within the time period prescribed in the state’s rules, provided such period does not extend beyond 360
days after the filing of a complaint. 47 U.S.C. § 224(c)(3)(B)(ii). If a state does not meet the statutory deadlines for
resolving a pole attachment complaint, then jurisdiction for the complaint falls to the Commission. 47 U.S.C. §
224(c).

847 U.S.C. § 224(c)(3)(B).
947 CFR § 1.1407(a).

0 See, e. g., Letter from Matthew S. DelNero, Chief, Wireline Competition Bureau, FCC, to Bryan Tramont, Adam
Krinsky, and Jennifer Kostyu, Counsel to Verizon, and Thomas Cohen and Edward Yorkgitis, Jr., Counsel to XO
Holdings, WC Docket No. 16-70 (July 20, 2016).
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satisfactory resolution of an outstanding issue such that the shot clock could be resumed? Further, we
propose to alert parties to a pause in the shot clock (and to a resumption of the shot clock) via written
notice to the parties. We seek comment on this proposal.

50. Establishment of Pre-Complaint Procedures. We seek comment on whether we should
require the parties to resolve procedural issues and deadlines in a meeting to be held either remotely or in
person prior to the filing of the pole access complaint (and prior to the starting of the shot clock). We
seek comment on the types of issues that the parties should resolve in a pre-complaint meeting. We note
that it has been our standard practice to request that parties participate in pre-complaint meetings in order
to resolve procedural issues and deadlines; we find that the complaint process has proceeded much more
smoothly as a result. We seek comment on the benefits and drawbacks of requiring a pre-complaint
meeting and ask whether there are any state pre-complaint procedures that could inform the rules that we
develop.

51. Use of Shot Clock for Other Pole Attachment Complaints. We seek comment on whether
the Commission should adopt a 180-day shot clock for pole attachment complaints other than those
relating to access. We also request comment on whether the length of time to resolve other pole
attachment complaints has stymied the deployment of broadband infrastructure. We additionally seek
comment on reasonable alternatives to a 180-day shot clock and ask whether there are state shot clocks
for other pole attachment complaints that could help inform our review. Should the procedures set forth
above for pole access complaints also apply to other pole attachment complaints? What alternatives
could we adopt that would further streamline the pole attachment complaint process?

4. Reciprocal Access to Poles Pursuant to Section 251

52. Background. Section 251 of the Act provides that “[e]ach local exchange carrier” has the
duty “to afford access to the poles, ducts, conduits, and rights-of-way of such carrier to competing
providers of telecommunications services on rates, terms, and conditions that are consistent with section
224 [of this Act].””" Section 224(a) defines a “utility” that must provide telecommunications carriers
nondiscriminatory pole access at regulated rates to include both incumbent LECs and competitive LECs.”
However, the definition of “telecommunications carrier” used in Section 224 “does not include”
incumbent LECs, thus denying incumbent LECs the benefits of Section 224’s specific protections for
carriers.”

53. According to CenturyLink, the disparate treatment of incumbent LECs and competitive
LECs in Section 224(a) prevents incumbent LECs from gaining access to competitive LEC-controlled
infrastructure and in doing so dampens the incentives for all local exchange carriers to build and deploy
the infrastructure necessary for advanced services.” The Commission initially examined this issue during
its implementation of the 1996 Act in the 1996 Local Competition Order, where it determined that
Section 251 cannot “[restore] to an incumbent LEC access rights expressly withheld by section 224.”"
CenturyLink requests the Commission revisit our interpretation.”® Other commenters in the latest

" See 47 U.S.C. § 251(b)(4).
2 See 47 U.S.C. § 224(a)(1).
7 See 47 U.S.C. § 224(a)(5).
™ CenturyLink Comments, WC Docket No. 16-132, at 12-13 (Dec. 5, 2016) (CenturyLink Biennial Comments).

31996 Local Competition Order, 11 FCC Red at 16102-16104, paras. 1226-31. The Ninth Circuit Court of Appeals
disagreed in dicta, noting that Sections 224 and 251 could “be read in harmony” to support a right of access for
incumbent LECs on other LEC poles. US West Communications, Inc. v. Hamilton, 224 F¥.3d 1049, 1053-54 (9th Cir.
2000). Despite its skepticism of the Commission’s analysis in the 1996 Local Competition Order the Ninth Circuit
held it was obligated to adhere to that analysis because the parties had not directly challenged the /1996 Local
Competition Order via the Hobbs Act. See id. at 1054-55.

7% CenturyLink Biennial Comments at 12-13.
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Biennial Review contend that the Commission’s interpretation remains valid given incumbent LECs’
“first-mover advantage” and “the ability of large incumbent LECs to abuse their market positions to
foreclose competition.””’

54. Discussion. We seek comment on reading the statutes in harmony to create a reciprocal
system of infrastructure access rules in which incumbent LECs, pursuant to Section 251(b)(4) of the Act,
could demand access to competitive LEC poles and vice versa, subject to the rates, terms, and conditions
described in Section 224. Further, we seek comment on necessary amendments to our rules to effectuate
the changed interpretation in the event we decide to do so. We also seek comment on how similar the
rules for incumbent LEC access under Section 251 must be to those for other carriers under Section 224
for the rules to be “consistent” with each other.

55. Additionally, we seek comments and data that will help establish how often incumbent
LECs request access to competitive LEC infrastructure. How often do incumbent LECs request access to
infrastructure controlled by competitive LECs, how frequently are incumbent LECs denied access, and
how much of an effect does this have on competition and broadband deployment? Would the frequency
of incumbent LEC requests for access to competitive LEC poles change if we decide to change our
interpretation, and how would that impact broadband deployment?

B. Expediting the Copper Retirement and Network Change Notification Process

56. Section 251 of the Act’® imposes specific obligations on incumbent LECs to promote
competition so as to allow industry to bring “increased innovation to American consumers.”” To that
end, Section 251(c)(5) and the Commission’s Part 51 implementing rules require incumbent LECs to
provide public notice of network changes, including copper retirement, that would affect a competing
carrier’s performance or ability to provide service.** We propose revisions to our Part 51 network change
disclosure rules to allow providers greater flexibility in the copper retirement process and to reduce
associated regulatory burdens, to facilitate more rapid deployment of next-generation networks. We also
seek comment on streamlining and/or eliminating provisions of the more generally applicable network
change notification rules.

1. Copper Retirement

57. We seek comment on revisiting our copper retirement and notice of network change
requirements to reduce regulatory barriers to the deployment of next-generation networks. First, we seek
comment on eliminating some or all of the changes to the copper retirement process adopted by the
Commission in the 2015 Technology Transitions Order. We seek comment on the Commission’s
authority to impose the copper retirement notice requirements adopted in the 2015 Technology
Transitions Order.®' Among other things, the new rules doubled the time period during which an

7 CCA Reply, WC Docket No. 16-132, at 7 (Jan. 3, 2017); INCOMPAS Reply, WC Docket No. 16-132, at 11 (Jan.
3,2017).

®7U.S.C. §251.
1996 Local Competition Order, 11 FCC Red at 15506, para. 4.

80 See Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers et al., Report and
Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 16978 (2003) (7Triennial
Review Order), corrected by Triennial Review Order Errata, 18 FCC Rcd 19020, aff’d in part, remanded in part,
vacated in part, United States Telecom Ass’nv. FCC, 359 F.3d 554, 564-93 (D.C. Cir. 2004) (USTA II), cert.
denied, 543 U.S. 925 (2004), on remand, Unbundled Access to Network Elements et al., Order on Remand, 20 FCC
Red 2533, 2541, para. 12 (2004) (Triennial Review Remand Order) aff’d, Covad Commc’ns Co. v. FCC, 450 F.3d
528 (D.C. Cir. 2000); see also See Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996 et al., CC Docket No. 96-98 et al., Second Report and Order and Memorandum Opinion and Order, 11
FCC Rcd 19392, 19471, para. 168 (1996) (Second Local Competition Order).

812015 Technology Transitions Order, 30 FCC Red 9372, 9383-9425, paras. 15-97.
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incumbent LEC must wait to implement a planned copper retirement after the Commission’s release of
public notice from 90 days to 180 days, required direct notice to retail customers, states, Tribal entities,
and the Secretary of Defense, and expanded the types of information that must be disclosed.*

58. Repeal of Section 51.332 and Return to Prior Short-Term Network Change Notification
Rule. We seek comment on how best to handle incumbent LEC copper retirements going forward to
prevent unnecessary delay and capital expenditures on this legacy technology while protecting
consumers. First, we seek comment on eliminating Section 51.332 entirely and returning to a more
streamlined version of the pre-2015 Technology Transitions Order requirements for handling copper
retirements subject to Section 251(c)(5) of the Act. Specifically, prior to the 2015 Technology
Transitions Order, incumbent LEC copper retirement notices of less than six months were regulated
under the more flexible Commission rule that applied to short-term network change notices.* We seek
comment on whether to repeal Section 51.332 and whether to reinstate the prior copper retirement notice
rules. Have the delays and increased burdens introduced by the revised rules hindered next-generation
network investment?* Have the changes been effective in protecting competition and consumers? What
are their costs and benefits? Would adopting our pre-2015 rule, without modification, provide incumbent
LECs with sufficient flexibility to facilitate their transition to next-generation networks? Should we
retain our existing rule in substantially similar format?

59. The 2015 Technology Transitions Order eliminated the process by which competitive
LECs can object to and seek to delay an incumbent LEC’s planned copper retirement when it increased
the “deemed approved” timeframe from 90 to 180 days.*> If we return incumbent LEC copper retirements
to the prior network notification process, should we nonetheless retain this change, and, if so, how should
we incorporate it into our rules? Is some other notice timeframe more appropriate?

60. The 2015 Technology Transitions Order also adopted an expanded definition of copper
retirement that added (1) the feeder portion of copper loops and subloops, previously excluded, and (2)
“the failure to maintain copper loops, subloops, or the feeder portion of such loops or subloops that is the
functional equivalent of removal or disabling”—i.e., de facto retirement.*® Maintenance of existing
copper facilities remains a concern when an incumbent LEC does not go through the copper retirement
process. If we return incumbent LEC copper retirements to the prior network notification process, should
we nonetheless retain this expanded definition?

61. The 2015 Technology Transitions Order also broadened the recipients of direct notice
from “each telephone exchange service provider that directly interconnects with the incumbent LEC’s
network” to “each entity within the affected service area that directly interconnects with the incumbent
LEC’s network.” It also added a notice requirement to the Secretary of Defense as well as the state public
utility commission, Governor of the State, and any Tribal entity with authority over Tribal lands in which
the copper retirement is proposed. Have these direct notice changes adopted by the Commission
meaningfully promoted facilities investment or preserved competition in the provision of next-generation
facilities, and what costs have the changes imposed? Have these direct notice changes meaningfully
promoted understanding and awareness of copper retirements and their impacts, and what have been the
benefits of these changes? Returning to a version of our pre-2015 copper retirement rules would reduce
the number of direct notice recipients from “each entity” to “each telephone exchange service provider,”

22015 Technology Transitions Order, 30 FCC Rcd at 9387-90, 9396-97, & 9411-9413, paras. 24-25, 28-29, 39-40,
& 70-71.

%3 See 47 CFR § 51.333 (2015).

# See Frontier Communications Corp. Reply, WC Docket No. 16-132, at 16 (Jan. 3, 2017) (Frontier Biennial
Reply).

%47 CFR § 51.332(f).

% 47 CFR § 51.332(a).
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and eliminate the other expanded notice requirements from the 2015 Technology Transitions Order. We
seek comments on the effects of such a change.

62. Full Harmonization with General Network Change Notification Process. Alternatively,
we seek comment on eliminating all differences between copper retirement and other network change
notice requirements, rendering copper retirement changes subject to the same long-term or, where
applicable, short-term network change notice requirements as all other types of network changes subject
to Section 251(¢)(5). Even under the Commission’s rules prior to the 2015 Technology Transitions
Order, there were differences in the treatment of copper retirements and other short-term network change
notices. Whereas short-term network change notices become effective ten days after Commission
issuance of a public notice, copper retirement notices became effective ninety days thereafter.”’
Moreover, an objection to a copper retirement notice was deemed denied 90 days after the Commission’s
public notice absent Commission action on the objection, while there is no “deemed denied” provision for
other short-term network change objections.* Is there a basis to continue to have a different set of
network change requirements for copper retirement? In this regard, we note that the transition from
copper to fiber has been occurring for well more than a decade now.* We anticipate that interconnecting
carriers are aware that copper retirements are inevitable and that they should be familiar by now with the
implications of and processes involved in accommodating such changes. We seek comment on this
expectation.

63. Modification of Section 51.332. A second alternative to eliminating Section 51.332
entirely would be to retain but amend Section 51.332 to streamline the process, provide greater flexibility,
and reduce burdensome requirements for incumbent LEC copper retirements. We seek comment on how
we should change the rule to afford flexibility and maximize incentives to deploy next-generation
facilities. We seek comment on whether we should adopt these changes, and whether additional or
different changes should also be adopted:

e Requiring an incumbent LEC to serve its notice only to telephone exchange service
providers that directly interconnect with the incumbent LEC’s network, as was the case
under the predecessor rules, rather than “each entity within the affected service area that
directly interconnects with the incumbent LEC’s network.”

e Reducing the waiting period to 90 days from 180 days after the Commission releases its
public notice before the incumbent LEC may implement the planned copper retirement.

e Providing greater flexibility regarding the time in which an incumbent LEC must file the
requisite certification.

e Reducing the waiting period to 30 days where the copper facilities being retired are no
longer being used to serve any customers in the affected service area.

Should we adopt different timing thresholds than those specified above, and if so, what thresholds and
why would different thresholds be better? Should we reduce the waiting period to one month and remove
the notification requirements in emergency situations?”® Should we modify the existing requirements for
the content of the notice, and if so, how? Have competitive LECs availed themselves of the good faith
communication requirement, and if so, has that requirement caused any difficulties? If we eliminate the
good faith communication requirement, should we include an objection period, and what form should it

747 CFR § 51.333(b)(1)-(2) (2015).
% 47 CFR § 51.333(e)-(f) (2015).

% See Triennial Review Order, 18 FCC Red at 16978; Triennial Review Remand Order, 20 FCC Red at 2541, para.
12.

% See Frontier Biennial Reply at 16.
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take? Alternatively, should we retain the good faith communication requirement and not include an
objection period?

64. If we modify Section 51.332, we seek comment on eliminating the requirement that
incumbent LECs provide direct notice of planned copper retirements to retail customers, both residential
and non-residential. Specifically, we seek comment on eliminating Sections 51.332(b)(3), (¢)(2), (d)(6)-
(8), and (e)(3)-(4). What would be the likely impact of eliminating such notice to consumers, including
consumers who have disabilities and senior citizens? How do the benefits of notification compare with
the costs in terms of slower transitions to next-generation networks? Are there alternative ways in which
the Commission can streamline these retail customer notice rules to make the process more flexible and
less burdensome on carriers retiring their copper, while still ensuring consumers are protected? Finally,
how, if at all, should we modify the requirements for providing notice under current Section 51.332(b)(4)
to the states, Tribal entities, and the Secretary of Defense?

65. Additional Considerations. We seek comment on additional methods by which we can
provide further flexibility in the copper retirement process in conjunction with or separate from the
proposals described above while still affording interconnecting entities and other impacted parties the
notice they need. For instance, should the Commission consider an even shorter waiting period in certain
circumstances, and if so, in what circumstances and how much shorter? How, if at all, should that affect
the timing for filing the required certification? Are there any other measures we could take to make the
copper retirement process less burdensome on carriers? Are there any other measures we could take to
make the copper retirement process more helpful for consumers and other impacted parties? Are any
technical changes to our rules necessary to accommodate reforming the copper retirement process? For
example, should we revise Section 51.329(c)(1) to eliminate the titles specific to copper retirement
notices, if there would no longer be a defined term?

2. Network Change Notifications Generally

66. Next, we seek comment on methods to reduce the burden of our network change
notification processes generally. The Commission’s network change notification process is the process
by which incumbent LECs provide “reasonable public notice of changes in the information necessary for
the transmission and routing of services using that local exchange carrier’s facilities or networks, as well
as of any other changes that would affect the interoperability of those facilities and networks.””' Aside
from the copper retirement notice expansions adopted by the 2015 Technology Transitions Order, we last
revisited our general Section 251(c)(5) rules in 2004. Do changes to the telecommunications marketplace
since that time warrant changes to these rules, more generally, and if so, what changes? We seek
comment on two specific changes below and invite commenters to identify other possible reforms to our
network change notification processes.

67. Section 51.325(c). We specifically propose eliminating Section 51.325(c) of our rules,
which prohibits incumbent LECs from disclosing any information about planned network changes to
affiliated or unaffiliated entities prior to providing public notice.”” We seek comment on this proposal.
This prohibition appears to unnecessarily constrain the free flow of useful information that such entities
may find particularly helpful in planning their own business operations. We seek comment on this view.
Alternatively, we could revise Section 51.325(c) of our rules to permit disclosures to affiliated and
unaffiliated entities, but only to the extent that the information disclosed is what the incumbent LEC
would include in its required public notice under Section 51.327. A third possibility would be to revise
Section 51.325(¢c) to allow such disclosure, but only to the extent the carrier makes such information
available to all entities that would be entitled to direct notice of the network change in question. We seek

147 U.S.C. § 251(c)(5).

%2 Cf. BT Americas, Inc. Reply, WC Docket No. 16-132, at 5 (Jan. 3, 2016); Windstream Services, LLC Reply, WC
Docket No. 16-132, at 10-11 (Jan. 3, 2016).
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comment on these proposals and any other alternative approaches. If we permit disclosure to affiliated or
unaffiliated entities prior to public notice, should we specify any particular timeframe within which public
notice must follow?

68. What are the potential advantages and disadvantages of eliminating or revising Section
51.325(c)?” When this rule was first adopted, the goal was to prevent “preferential disclosure to selected
entities.”* Are these concerns still warranted? We anticipate that providing incumbent LECs greater
flexibility to disclose information and discuss contemplated changes before cementing definitive plans
would benefit these carriers, interconnecting carriers, and any other interested entities to which disclosure
may be useful by providing all such entities greater time to consider or respond to possible network
changes. We seek comment on this expectation. To the extent that concerns about some entities
receiving advanced notice remain warranted, do any of the specific revisions proposed above obviate such
concerns, and if not, what approach can we adopt to address such concerns while still introducing
additional flexibility?

69. Objection Procedures. Should we revise or eliminate the procedures set forth in Section
51.333(c) of the Commission’s rules by which a telecommunications service provider or information
service provider that directly interconnects with the incumbent LEC’s network may object to the timing
of short-term network changes?”® What costs, if any, has the uncertainty introduced by this procedure
imposed? What public interest benefits are associated with this requirement? Have competitive LECs
made use of this procedure? Should we adopt a “deemed denied” timeframe with respect to objections on
which the Commission has not acted within some specified timeframe? Should we revise the objection
procedure in any other way?

3. Section 68.110(b)

70. We seek comment on eliminating or modifying Section 68.110(b) of our rules, which
requires that “[i]f . . . changes [to a wireline telecommunications provider’s communications facilities,
equipment, operations or procedures] can be reasonably expected to render any customer’s terminal
equipment incompatible with the communications facilities of the provider of wireline
telecommunications, or require modification or alteration of such terminal equipment, or otherwise
materially affect its use or performance, the customer shall be given adequate notice in writing, to allow
the customer an opportunity to maintain uninterrupted service.”*® We seek comment on the benefits and
costs of the current rule and whether the benefits outweigh the costs. How is such notice under that rule
provided today, and specifically, how would a carrier be able to know whether “any” terminal equipment
would be affected? Do customers still rely on or benefit from the notice required by Section 68.110(b)?
To what extent do individuals with disabilities still rely on TTY's or other specialized devices or services
in an analog environment? To what extent have individuals with disabilities adopted alternative means of
communications, whether using telecommunications relay services, texting, videophones, or other online
communications? To what extent have such individuals relied on terminal-equipment-incompatibility
notices in the past, and are alternative means available that would be more effective at targeting affected
individuals with disabilities? We seek comment on the benefits and costs of the current rule and whether
the benefits outweigh the costs. Alternatively, should the rule be retained but certain types of changes
categorically exempted? The Commission’s current copper retirement rules require incumbent LECs to

% See Verizon Comments, WC Docket No. 16-132, at 11 (Dec. 5, 2016) (noting that “the Commission’s new copper
retirement rules and notification structure would still provide a fulsome and timely notification in connection with a
provider’s actual filing”).

% See Second Local Competition Order, 11 FCC Red at 19494, para. 221.
%47 CFR § 51.333(c).
% 47 CFR § 68.110(b).
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certify compliance with Section 68.110(b).”” If we eliminate Section 68.110(b), we propose eliminating
this certification requirement, and we seek comment on this proposal.

C. Streamlining the Section 214(a) Discontinuance Process

71. Among other things, Section 214(a) requires carriers to obtain authorization from the
Commission before discontinuing, reducing, or impairing™ service to a community or part of a
community.” With respect to Section 214(a)’s discontinuance provision, generally, and the
Commission’s implementing rules'® specifically, carriers have asserted “that exit approval requirements
are among the very most intrusive forms of regulation.”’" In this section, we seek comment on targeted
measures to shorten timeframes and eliminate unnecessary process encumbrances that force carriers to
maintain legacy services they seek to discontinue.

72. We believe that modifying our discontinuance processing for legacy systems to reduce
burdens and protect customers will facilitate carriers’ ability to retire legacy network infrastructure and
will accelerate the transition to next generation IP-based networks.'”> We seek comment on this view.

1. Applications That “Grandfather” Existing Customers

73. Streamlining the Public Comment Period. We propose to streamline the Section 214(a)
discontinuance process for applications that seek authorization to “grandfather” low-speed legacy services
for existing customers. “Grandfathering” a service in Section 214 parlance means that a carrier requests
permission to stop accepting new customers for the service while maintaining service to existing
customers.'” We specifically propose to reduce the public comment period to a uniform 10 days for all

747 CFR § 51.332(d)(8).

* For convenience, in certain circumstances this item uses “discontinue” (or “discontinued” or “discontinuance,”
etc.) as shorthand that encompasses the statutory terms “discontinue, reduce, or impair” unless the context indicates
otherwise.

%47 U.S.C. § 214(a).
1047 CFR § 63.71.

101 CenturyLink Comments, PS Docket No. 14-174, GN Docket No. 13-5, WC Docket No. 05-25, RM-11358, RM-
10593, at 6 (Feb. 5, 2015).

102 See, e.g., USTelecom Comments, WC Docket No. 16-132, at 13-14 (Dec. 5, 2016) (USTelecom Biennial
Comments) (stating that the “successful deployment of broadband technologies will rely in great part on the
replacement of TDM-based switches and copper wire with fiber- and [P-based networks and other facilities and
technologies that are better suited to handle the feature-rich services that consumers demand”); Frontier Biennial
Reply at 15-16 (entreating the Commission to reform its section 214 discontinuance process when carriers seek
authorization to upgrade their networks from copper to fiber, arguing that, by “removing the obligations and
processes associated” with network upgrades, “the Commission has an opportunity to incentivize and speed next-
generation deployments”); CenturyLink Biennial Comments at 19 & 20 (contending that the current Section 214
discontinuance rules create unnecessary burdens and dramatically slow the IP transition, and advocating that the
Commission modify its “Section 214 process to expedite the IP transition™).

193 See, e.g., Comments Invited on Applications of AT&T Services, Inc. on Behalf of Bellsouth Telecommunications,
LLC D/B/A AT&T Southeast to Discontinue Certain Domestic Business Telecommunications Services in Trial Wire
Centers, WC Docket Nos. 15-274 et al., Public Notice, 30 FCC Red 13319, 13319, para. 1 (2015) (stating that
AT&T’s plans to grandfather three domestic business telecommunications services would entail “continued service
to existing customers and the offer of only next generation wireless and wireline Internet Protocol (IP)-based
alternatives for new orders”); see also AT&T Proposal for Wire Center Trials, GN Docket Nos. 13-5 & 12-353, at
10-11 (filed Feb. 27, 2014), https://ecfsapi.fcc.gov/file/7521090526.pdf; Sean Buckley, Verizon to grandfather
TDM-based voice, data services in Northeast wiring centers, FierceTelecom (Sept. 27, 2016),
http://www.fiercetelecom.com/telecom/verizon-to-grandfather-more-tdm-based-voice-data-services-multiple-
northeast-wiring-centers.
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applications seeking to grandfather legacy low-speed services regardless of whether the provider filing
the application is a dominant or non-dominant carrier.'” We seek comment on this proposal.

74. As a threshold matter, we seek comment on whether expediting the review and
authorization of applications to grandfather low-speed services offers benefits to discontinuing carriers
generally. Will grandfathering a particular service create greater regulatory parity for
telecommunications carriers compared to other segments of the industry? What sort of costs does such a
requirement impose on carriers and customers relative to the benefits it imparts? We believe that Section
214 provides us ample authority to implement the streamlining measures we propose. We seek comment
on this belief.

75. More specifically, we seek comment on the streamlined 10-day comment period we have
proposed. Will this comment period allow adequate time for interested parties to review and consider
discontinuance applications from carriers and to file comments on these applications, if necessary? Is
there a different time period we should consider, e.g., some temporal interval that is either shorter or
longer than the 10-day comment period we have proposed? Should we reduce the time period for
reviewing and granting applications to grandfather higher-speed services as well, and if so, how? While
we have proposed to subject applications from both dominant and non-dominant carriers to a uniform 10-
day comment period, we seek comment on whether there is reason to maintain disparate comment periods
for dominant versus non-dominant carriers in this context?

76. Streamlining the Auto-Grant Period. We propose that all applications seeking to
grandfather low-speed legacy services be automatically granted on the 25th day after public notice unless
the Commission notifies the applicant that such a grant will not be automatically effective.'” We seek
comment on this proposal. Like our proposed uniform 10-day comment period for all applications to
grandfather low-speed legacy services, we see no reason to maintain disparate auto-grant periods for such
applications. Will this streamlined auto-grant period for carriers allow adequate time for the Commission
and other parties to review their applications? Will the shorter auto-grant period incent providers to more
rapidly resolve end-user concerns, if any?

77. Is there a different auto-grant period we should consider when reviewing applications to
grandfather low-speed services, periods that are either shorter or longer than the 25-day interval we have
proposed? Is there reason to maintain disparate auto-grant periods for dominant versus non-dominant
carriers rather than subject both types of carriers to a uniform auto-grant period as we have proposed to
do? Alternatively, what role should an objection from a potential customer or other interested party take
in the application for grandfathering? Should such an objection result in an application being taken off of
streamlined treatment?

78. In addition to potentially reducing the auto-grant period for applications seeking to
grandfather low-speed services, we seek comment on whether to adopt an even more abbreviated auto-
grant period for grandfathered discontinuance applications that receive no comments during the specified
comment period. In conjunction with our efforts to expedite the automatic granting of these applications,
we seek comment on whether we should establish a “shot-clock” applicable to the time period within
which the Commission receives applications to grandfather low-speed legacy services and when the
Commission releases the Public Notice seeking comment on such applications. Have carriers filing
Section 214 discontinuance applications experienced seemingly unreasonable delay between the time the
Commission receives their applications and when they are placed on Public Notice?

1% See 47 CFR § 63.71(a)(5)(i) (non-dominant carriers); 47 CFR § 63.71(a)(5)(ii) (dominant carriers).

19 Under our current rules, an application by a domestic, dominant carrier will be automatically granted on the 60th
day after its filing unless the Commission notifies the applicant that the grant will not be automatically effective,
whereas an application by a domestic, non-dominant carrier will be automatically granted on the 31st day after its
filing unless the Commission notifies the applicant that the grant will not be automatically effective. See 47 CFR §
63.71(9).
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79. Eligibility of Grandfathered Services for Streamlined Processing. We seek comment on
the scope of services to which streamlined processing would apply. We propose, at a minimum, to apply
any streamlined discontinuance process to grandfathered low-speed TDM services at lower-than-DS1
speeds (below 1.544 Mbps), as these are services that are rapidly being replaced with more advanced or
higher-speed IP-based services. We seek comment on whether this is an appropriate speed threshold, or
whether higher-speed grandfathered services—e.g., any legacy copper-based or other TDM services
below 10 Mbps or 25 Mbps or even higher—should also qualify for this more streamlined processing.
Should we limit our streamlined comment and auto-grant periods to a narrower set of circumstances than
we propose? Should we adopt a separate sets of auto-grant periods for lower and higher speed services?
Are there other service characteristics we should consider besides speed in deciding which applications
may qualify for streamlined comment and auto-grant periods?

80. Additional Steps. Beyond condensing the comment and auto-grant periods, we seek
comment on any additional steps we might take to further streamline the review and approval process for
applications to grandfather low-speed services. We specifically seek comment on whether there are
certain circumstances under which applications to grandfather low-speed legacy services could be granted
once the application is accepted for filing without any period of public comment or under which we
should dispense with requiring applications entirely. Does the Commission have authority under Section
214(b) to permit grants without any period of public comment or to determine that an application is not
necessary? Would limited forbearance from the requirements of Section 214 be necessary to dispense
with requiring an application or to grant certain applications without any period of public comment, and if
so, are the criteria for forbearance met in this instance? Would pursuing either of these options harm
existing or potential customers, and if so, do those harms outweigh the benefits of streamlining?

81. If the Commission grants certain applications to grandfather low-speed services without a
period of public comment, what criteria should applications satisfy in order to qualify for such a grant?
For example, there may be cases in which the carrier has not sold the service to any new customer for a
particular period of time and only a limited number of existing customers continue to take the service, and
we seek comment on whether there is a particular period of time and/or number of customers that
warrants automatic grant without a comment period. Should such grants be contingent on a baseline
showing, attestation, or affirmative statement in a carrier’s application that there are reasonable
alternatives to the service that is to be grandfathered? If so, what type of certification or showing should
be required?

82. Government Users. Finally, we seek comment on how we should take into account the
needs of federal, state, local, and Tribal government users of legacy services in deciding whether and how
best to streamline the process for reviewing Section 214 applications that seek to grandfather low-speed
services. The National Telecommunications and Information Administration (NTIA) has stated that
federal government agencies face particular challenges as customers of telecommunications services and
are different from many other customers given the budget and procurement challenges they face and “the
mission-critical activities they perform for the public benefit.”'* In its Petition, NTIA asserts that
government agencies must make budgetary and technical plans far in advance to convert or adapt their
networks, systems, and services to new infrastructure.'”’ We agree with NTIA that transitions from the
provision of old communications services to new “must not disrupt or hamper the performance of
mission-critical activities, of which safety of life, emergency response, and national security are the most
prominent examples.”'® To the extent these proposed rules accelerate retirement of systems for national

106 petition for Reconsideration or Clarification of the National Telecommunications and Information
Administration, GN Docket No. 13-5 et al., at 2 (filed Oct. 12, 2016) (NTIA Petition).

107 See id. at 12.
108 See id. at 3.

25



Federal Communications Commission FCC 17-37

security emergency preparedness (NS/EP) communication,'” we seek comment on the impact to these
capabilities. In particular, what will be the impact to NS/EP priority services such as the Government
Emergency Telecommunications Service (GETS) and the Telecommunications Service Priority (TSP)
system? How will accelerating copper retirement impact these policy goals? Should Section 214
applications demonstrate how priority services will continue to be provisioned to government users?
How will the transition from the provision of old services to new ones affect other national security
interests?''” How should we take into account the needs of potential government and Tribal customers
when considering whether and how to streamline the comment and/or auto-grant periods for applications
to grandfather legacy services? Should applications affecting government end users be eligible for any
streamlined process we adopt? If we adopt special requirements in relation to applications that may affect
government or Tribal users, how can we identify such applications, given that grandfathering affects only
non-customers of the service at issue?

83. NTIA suggests that the Commission must ensure that carriers provide information to
federal agencies, including the direction and pace of any network changes, so that agencies are able to
plan and fund the service, equipment, and systems upgrades needed to maintain critical operations
without interruption.'"! NTIA asks that the Commission require carriers to state in their Section 214
discontinuance applications: (1) whether and to what extent they have discussed the proposed network or
service change with affected federal customers; and (2) what actions they have taken or what plans, if
any, they have made to ensure the continuity of mission-critical agency communications networks,
systems, and services.'

84. We seek comment on this proposal both in general and in the context of our Section 214
proposals herein. How would such requirements benefit federal customers, and would such requirements
benefit others in the communications ecosystem? How could we measure compliance with any such
requirements? Would such requirements prove unduly burdensome on carriers relative to any potential
benefit for government users? We seek comment on whether the service agreements or contracts into
which carriers enter with government entities could sufficiently include provisions that address the types
of concerns NTIA raises generally. With respect to grandfathering, would prong (1) of NTIA’s proposed
certification have any relevance since it is addressed to present customers, and how could carriers
undertake the consultation described in prong (2)? Are there specific concerns applicable to Tribal, state,
or local government customers? If so, would the NTIA proposal address them? If not, what additional or
alternative steps would?

2. Applications to Discontinue Previously Grandfathered Legacy Data Services

85. We propose to streamline the discontinuance process for any application seeking
authorization to discontinue legacy data services that have previously been grandfathered for a period of
no less than 180 days. We propose to adopt a streamlined uniform comment period of 10 days and an

19 Assignment of National Security and Emergency Preparedness Communications Functions, Exec. Order 13,618,
3 CFR § 273 (July 6, 2012), states the following as policy of the United States: “The Federal Government must
have the ability to communicate at all times and under all circumstances to carry out its most critical and time
sensitive missions. Survivable, resilient, enduring, and effective communications, both domestic and international,
are essential to enable the executive branch to communicate within itself and with: the legislative and judicial
branches; State, local, territorial, and tribal governments; private sector entities; and the public, allies, and other
nations. Such communications must be possible under all circumstances to ensure national security, effectively
manage emergencies, and improve national resilience. The views of all levels of government, the private and
nonprofit sectors, and the public must inform the development of national security and emergency preparedness
(NS/EP) communications policies, programs, and capabilities.”

10 See 47 US.C. § 151.
UINTIA Petition at 12.
"2 14 at 13-14.
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auto-grant period of 31 days for both dominant and non-dominant carriers. We seek comment on these
proposals and on other potential alternatives. We believe that Section 214 provides us ample authority to
streamline the process for reviewing and granting applications to discontinue legacy data services that
have previously been grandfathered for a period of at least 180 days. Do commenters agree with this
conclusion? Why or why not?

86. Should this proposed streamlined process be restricted to only previously grandfathered
legacy data services below a certain speed? Should dominant and non-dominant carriers continue to be
subject to different comment and auto-grant timeframes for discontinuing legacy data services that have
previously been grandfathered, as is currently the case? If so, what should these timeframes be? We
encourage commenters to advance specific alternative proposals they believe would better address the
Commission’s objective to accelerate the deployment of next-generation networks by eliminating
unnecessary delays in the discontinuance process. To that end, are there other steps we could take,
beyond condensing the comment and auto-grant periods, which would help streamline the review and
authorization of applications to discontinue legacy data services that have previously been grandfathered?
Please explain.

87. We propose to require carriers seeking this streamlined discontinuance processing for
legacy data services to make a showing that they received Commission authority to grandfather such
services at least 180 days previously. Is the 180-day grandfathering requirement too restrictive? Should
we consider a shorter grandfathering timeframe? Should we require any additional showings to qualify
for this streamlined treatment? For example, should we require a statement identifying one or more
alternative comparable data services available from the discontinuing provider or a third party provider at
the same or higher speeds as the service being discontinued? If so, how should we define “comparable”
service? Should we require that any such “comparable” service be available throughout the entire
affected service area?

88. We also propose to require only a statement from the discontinuing carrier demonstrating
that it received Commission authority to grandfather the services at issue at least 180 days previously. Is
a statement sufficient, or should some other showing be required? If commenters believe we should
require more than a statement, what type of showing should a carrier be obligated to make? If we adopt a
requirement that carriers must demonstrate the availability of one or more alternative comparable data
services from the discontinuing provider or a third party, would a statement identifying such alternative
services be sufficient to satisfy this requirement? For carriers seeking to rely on a third-party service,
what type of showing would be necessary to demonstrate the existence of alternative data services?
Would such a statement suffice for this purpose?

89. Finally, we seek comment on whether special consideration should be given to
applications seeking to discontinue previously grandfathered legacy data services to federal, state, local,
and Tribal government users for the same reasons we address this question in considering streamlining
grandfathered and legacy voice service discontinuance applications.'” Should providers be required to
make some additional showing beyond what we have proposed when seeking to discontinue previously
grandfathered legacy data services to government users? If so, with what additional conditions should
they be required to comply and why?

3. Clarifying Treatment Under Section 214(a) of Carrier-Customers’ End
Users
90. We seek comment on reversing the Commission’s 2015 “clarification” of Section 214(a)

that substantially expanded the scope of end users that a carrier must consider in determining whether it is
required to obtain Section 214 discontinuance authority."'* In the 2015 Technology Transitions Order,

13 See NTIA Petition at 2-